COMMISSION FOR MENTAL HEALTH, DEVELOPMENTAL DISABIL ITIES
AND SUBSTANCE ABUSE SERVICES

Rules Committee Minutes

Clarion Hotel State Capital
320 Hillsborough Street
Raleigh, NC 27603

Wednesday, July 11, 2007

Attending:

Commission for MH/DD/SAS Members: Floyd McCullouch, Anna Marie Scheyett, Dr. Riathar
Brunstetter, Dorothy Rose Crawford, Mazie T. Flemid, Ann Forbes, George Jones, Martha Martinat
Pender McElroy, Emily Moore, Jerry Ratley, Carl 8zés, Ed.D., CSAPC, Clayton, Cone, Laura Coker.
Ellen Holliman

Ex-Officio Members: Peggy Balak, Sally R. Cameron, Yvonne CopelarghyDihoff, Joe Donovan,
Bob Hedrick, Larry Pittman

Excused: Dr. William Sims, Lois T. Batton, Connie Mele, Peané&h

Division Staff:

Leza Wainwright, Denise Baker, Marta T. Hester, keadBorden, Chris Phillips, Spencer Clark, Phillip
Hoffman, Laura White, Flo Stein, Lena Klumper, Mert_amb, Jim Jarrard, Mark O’Donnell, Shealy
Thompson, Tracy Ginn, Glenda Stokes

Others: Christine Trottier, Louise G. Fisher, Karen MuypRaula C. Fishman, Stephanie Alexander,
Diane Pomper, Ashley Matlock, John L. Crawford

Handouts:
Mailed Packet:
1) July 11, 2007 Rules Committee Agenda
2) April 11, 2007 Draft Rules Committee Minutes
3) Amendment of 10A NCAC 27G .0813 - Waiver of LiceressRules
4) Proposed Adoption of 10A NCAC 271 .0400 — Secretspproval of LME Service Delivery
5) Proposed Amendment of 10A NCAC 27G .0600 — Are&harity or County Program
Monitoring of Facilities and Services
6) Proposed Adoption of 10A NCAC 27G .7000 — LME Resgmto Complaints
7) Proposed Adoption of 10A NCAC 27G .7004 — Appeag&tding Utilization Review Decisions
for Non-Medicaid Services
8) Proposed Adoption of 10A NCAC 271 .0200 — Local Bess Plans
9) Proposed Adoption of 10A NCAC 27G .0507 — Area Bidavaluation of an Area Director
10) Proposed Adoption of 10A NCAC 27G .7100 — Targgqilations
11) Proposed Adoption of 10A NCAC 28F .0214 — LME Wtifion of State Hospitals
12) Proposed Adoption of 10A NCAC 27A .0300 — PaymeReyorting and Settlement for LME
Systems Management

Additional Handouts:
1) NC Providers Council Comments on Proposed Rules
2) ltems Related to Propos&idayment, Reporting and Settlement Rules for LM&ys
Management” 10A NCAC 27A .0301 through .0304
3) Session Law 2006-142 (House Bill 2077)



Call to Order:

Floyd McCullouch, Chairman, Rules Committee, catleel meeting to order at 9:45 am. Mr.
McCullouch delivered the Invocation and thankedgsthoommittee members whose terms expired last
month for their service and dedication to the Cossioin. He also issued the ethics reminder and
reviewed the list of excused absences: Connie NRdarl Finch, Lois Batton, Dr. William Sims. Mr.
McCullouch announced that Joe Donovan, Ex-OfficienMber, would no longer be serving on the
Commission and expressed the Commission’s gratftudais work. He also announced that Anna
Scheyett is now the Associate Dean at UNC ChageBehool of Social Work.

Approval of the Minutes:
Mazie Fleetwood made the following suggestions:

1) Page 12, under 2(b)(iii) it should read as followdgvelop a comprehensive plan, in
partnership-willwith all impacted stakeholders, for improvemen€Cimmmunity Support
Service provision.

2) Page 15 on the second paragraph, Ms. Fleetwood é&skenend the statement to read “Ms.
Fleetwood asked for clarification that a lettesapport does not imply that financial
assistance will be available for the provider”.

3) Page 16 undgualified Professional/Associate Professionatihe last sentence should read
as follows: Ms. Holliman agreed to work with Msofgland to recommend a provider to Mr.
McElroy regarding-thevho should sit on this work group.

Upon moation, second, and unanimous vote the Rules Committee approved the minutes of the April 11,
2007 Rules Committee meeting with the recommended changes.

10A NCAC 27G .0813 — Amendment of Waiver of License Rule

Stephanie Alexander, Division of Health Service Ratjon, formerly the Division of Facility Services
Mental Health Licensure, presented the amendmewtasver of Licensure rule. Ms. Alexander
presented two changes to the Waiver of Licensueepiocess to update information and reflect the
contested case requirements in accordance with150R.

Ms. Alexander also noted that Governor Easley sighe order changing the name of the Division of
Facility Services to the Division of Health ServiRegulation. There was a question regarding upglati
the language in the rule to match the organizagioew name. Ms. Alexander stated that they woeld b
making all the changes in the rule.

Upon motion, second and unanimous vote, the Rules Committee approved the proposed amendment of
10A NCAC 27G .0813 to be forwarded to the Commission for final review for publication.

10A NCAC 271 .0400 — Proposed Adoption of Secretarpproval of LME Service Delivery

Leza Wainwright, DMH/DD/SAS, Deputy Director, presed the proposed adoption of Secretary
Approval of LME Service Delivery rule. The propdseile is being initiated as a result of the maedat
in House Bill 2077, that DMH/DD/SAS put into rulé af the activities that DMH/DD/SAS had
previously implemented as policy guidance. ltispanandated, as part of the Reform legislatioat, tie
Secretary approve direct services delivery by Ldtahagement Entities (LMES) under appropriate
circumstances.

The Secretary has rulemaking authority and theqweqg rule is presented for information and comment.
Therefore, no action is required.



Mrs. Wainwright stated that the Division had reeeivwo suggested changes from the NC Council of
Community Programs and the changes would be refléntthe version of the rules to be presentetdo t
full Commission. The two requested changes wakthe Division include something about how a LME
would go about getting approval in an emergenaatiin and that there be some timeframe put on how
long the Secretary would have to make a decision.

Mrs. Wainwright received the following questionsiamomments during her rule presentation:

Pender McElroy, Commission Chairman, requestedrarary of what happened
historically. Mr. McElroy stated that when the Beh was enacted in 2001, no LMEs were
going to deliver services; however, that provelidainrealistic and now we are seeing by
rule the opportunity for a LME to directly deliveervices.

o Mrs. Wainwright stated that it was always envisibria the Reform legislation, that
there could be the need for an LME to continueaestart service delivery.

Mr. McElroy asked how many applications the Divisexpected to receive from LMEs to
deliver services.

0 Mrs. Wainwright responded that in the past year Division received
approximately twelve and the majority was for egiérservice — facility-based crisis.

Bob Hedrick, Ex-Officio Committee Member, presenéeldandout with comments to the
proposed rule from the NC Providers Council’s mié&committee (See Attachment).

o Mrs. Wainwright stated that she had seen the cortsmegarding their endorsement
rule; however, there was a separate endorsementhatl addresses the Division’s
endorsement of the LME provision of services. Ehae, she did not know if it was
necessary to restate that in this particular rule.

0 Interms of monitoring, Mrs. Wainwright felt thdtteir point was well taken, and if it
is not addressed in current rule, it will be addegssome place else.

o Clayton Cone, Rule Committee Member, questionedherehe approval for LME service

delivery would be time limited or reviewable.
o Mrs. Wainwright indicated that the approval woupis a six month time period and
would be reviewable.

10A NCAC 27G .0600 - .0610This series of rule changes are in response todpelsaw 2002-164,
Senate Bill 163. The Secretary of the Departméhtealth and Human Services has rulemaking
authority for the subject matter of the propose@iamments. No action is required by the Rule
Committee.

10A NCAC 27G .0600 - Proposed Amendment of Area Abbrity or County Program

Monitoring of Facility and Services

0 The Secretary has rulemaking authority for the extbjatter of the proposed rules. The
proposed amendments are presented for informatiom@amment. Therefore, no action
is required.

10A NCAC 27G .0601 - Scope

o Jim Jarrard, DMH/DD/SAS, Accountability Team Leadaesented the proposed
amendment of this rule.

0 The amendment is necessary to update the ruleliadm accurate information and
incorporate additions to make monitoring rules ¢sieat with endorsement and other
LME requirements vis-a-vis providers of MH/DD/SArgiees.

10A NCAC 27G .0602 - Definitions




Mr. Jarrard stated that there were several newnitiefis including an added definition of
clinical home.

He further advised that clinical home is a ternafin Medicaid which is used for those
providers who accomplish certain functions.

Mr. Jarrard also noted that there is the requirdrtet the LME determine, for
monitoring purposes, a frequency regarding hownodired to what degree it will monitor
each of its providers in the catchment area.

Bob Hedrick, Ex-Officio Committee member, preserdgdtandout with comments to the
proposed rule from the NC Providers Council’'s sudcommittee referring to the
definition of clinical home (See Attachment).

A Committee member asked if there was a fiscal dotee on the expansion of the
clinical home definition. Mr. Jarrard stated thatwould take this information back to
the Division to be addressed.

10A NCAC 27G .0603 — Incident Response Requiremerftyr Categories A and B Providers

(0]

(0]

Shealy Thompson, DMH/DD/SAS, Quality Managementritézader, presented on the
proposed amendment of Incident Response Requirdore@ategories A and B Provider
rule.

Mrs. Thompson stated that main changes being qulaire are to require providers to
have internal policies that specify timelines fesponding to incidents and adhering to
confidentiality requirements. The other main clerggnoted in Paragraph (b) the
response to a level lll incident. She also adtdatthe Division received comments
from the NC Provider Council and the NC Counciluard the timelines for the
preliminary finding report and for the final repard that the Division will be reviewing
their comments.

The final change involves communicating the resufltthe review to the home and host
LMEs and the clinical home provider; this is in erdo keep those who are involved in
the clients care informed of the situation.
Anna Scheyett, Co-Chair, Rules Committee, askedtahe role of the Human Rights
Committee in this process. Ms. Thompson respotiugdhey receive reports on this at
the aggregate level. Ellen Holliman, Committee membdded that it is done different
ways: some Human Rights Committees look at eadbrtreghile others may look at the
aggregate data. Ms. Scheyett noted the importaineeamining Human Rights
Committee rules and client rights rules in genexalper the Commission strategic plan.

10A NCAC 27G .0604 — Incident Reporting Requiremestfor Categories A and B

Providers
0 Ms. Thompson noted that changes for this rule@dase the communication loop such
as reporting incidents when the individual is mothie care of the provider.
0 The other change applying to the rule is clarifyixisting policy about what the provider
is to report.
o0 The Division received several comments from thevieleys Council, which were

addressed.

10A NCAC 27G .0605 — Local Management Entity Manageent of Incidents

(0]

(0]

Ms. Thompson stated that although no changes veang Imade, it should be noted that
this was the one place they were thinking aboutgigie term “determine” that the
necessary action had been taken and “determinetlikat records had been secured
rather than the word “ensure”.

If made, the changes would serve to clarify the L8AEsponsibility.



. 10A NCAC 27G .0606 — Referral of Complaints to LodeManagement Entities Pertaining

to Category A or Cateqgory B Providers
o Mr. Jarrard advised that the purpose of this sk iclarify when a LME refers and when
and a LME undertakes a monitoring event.
0 Ms. Scheyett questioned that there was no timefsadentified. Mr. Jarrard responded
that the timeframes were located in the complailts:

* 10A NCAC 27G .0607 — Proposed Repeal of Complainertaining to Category A or
Category B Providers Excluding ICF/MR Facilities
o Itis proposed that the above rule be repealedtat@nguage included with the package
of rules concerning complaints also submitted iattime.

+ 10A NCAC 27G .0608 — Proposed Amendment of Local Mdoring

o Mr. Jarrard presented the proposed amendment @fl Manitoring rule which he
advised is necessary to update the rule to inchedarate information and incorporate
additions to make monitoring rules consistent \eidorsement and other LME
requirements vis-a-vis providers of MH/DD/SA sebsc

o0 Yvonne Copeland, Ex-Officio Committee member, asked language be added that
states the tools do not preclude a monitoring basaghiform triggers. Ms. Fleetwood
stated that providers could use this local momipinformation as a part of their quality
improvement process.

10A NCAC 27G .0609 — Proposed Amendment of Local Nlagement Entity Reporting
Requirement
0 Ms. Thompson presented the two changes to this fihe first one is to require that
LMEs share copies of their quarterly reports witkit Area Board and with the
Consumer Family Advisory Committees (CFACs). Teeosid change is that the
monthly monitoring report has been revised to mtflee new provider frequency
monitoring tool requirements.

o Following Ms. Thompson’s discussion, Christine Tiewt Carolina Legal Assistance,
presented an amendment for 10A NCAC 27G .0609 -alldanagement Entity
Reporting Requirements. The proposed revisiohdsthe last sentence in subsection (b)
read as follows: The copies of the report be mhedito the LMEs board, local Consumer
and Family Advisory Committee, local Client Rigidemmittee and Carolina Legal
Assistance (North Carolina Protection and Advocaggncy).

10A NCAC 27G .0610 — Proposed Amendment of Requireants Concerning the Need for
Protective Services
o0 Ms. Thompson presented the proposed amendment vghigltessary to update the rule
to include accurate information and incorporateitaatts to make monitoring rules
consistent with endorsement and other LME requirgsneis-a-vis providers of
MH/DD/SA services.
0 Minor changes to this rule included deletion of wwrd “initiate” in paragraph (a) and
replacement of “area authority or county progranthwiocal Management Entity” in
paragraph (b).

10A NCAC 27G .7000 — Proposed Adoption of LME Resmse to Complaints

Glenda Stokes and Tracy Ginn, DMH/DD/SAS, Custo8@mwice and Community Rights Team,
presented the proposed adoption of LME Respon€emaplaints rules. The proposed rules are
necessary to provide a standardized system clagifyME responsibilities to address complaint




regarding the provision of pubic services. Theswre proposed for adoption to specify the LME
responsibilities to respond to complaints receisedcerning the provision of public services peitain

to all provider categories in its catchment ar€he rule specifies procedure for LMEs when
investigating providers according to 10A NCAC 21806. The rule also provides for LME policies and
procedures, timeframes and appeal steps.

The Secretary has rulemaking authority for the extthjnatter of the proposed rules. The proposed
adoptions are presented for information and commmotaction is required. Clayton Cone, Rules
Committee member, advised that the return of tipealpfrom the complainant within ten working days
from the date of the informal resolution letter vaa$ enough time. Mr. Cone made a motion that on an
appeal the complainant gets thirty (30) days frbentime they receive the resolution letter.

Upon motion, second and unanimous vote, the Rules Committee approved the motion to advise the
Secretary to consider extending the timeframe of the receipt of appeal from ten (10) to thirty (30) days.

10A NCAC 271 .0200 — Proposed Adoption of Local Busess Plan

Mark O’'Donnell, DMH/DD/SAS, LME Systems Performanteam, presented the proposed adoption of
Local Business Plan rules. House Bill 2077 inctlimgislation which requires every area authority o
county program, to develop a LME business plarifermanagement and delivery of mental health,
developmental disabilities, and substance abuse&ssr A LME business plan shall provide detailed
information regarding how the Area Authority or @ty program will meet State standards, laws, and
rules for ensuring quality mental health, developtakdisabilities, and substance abuse services,
including outcome measures for evaluating progriiectgveness. The Secretary has rulemaking
authority for the subject matter of the proposddsu The proposed adoptions are presented for
information and comment and no action is required.

Mr. O’Donnell received the following comments angegtions:

« Laura Coker, Rules Committee member, commentet@®sdction of the rule that stated “the
signatures with the exception of the chairpersoinefCFAC shall be made on the cover
page accompanying the LME business plan; the CH#D ecnay sign either on the cover
letter or via separate correspondence”. Mrs. Ctidethat there should be a reconsideration
of this rule; she felt that the intent of the CFB€&€Ing much more involved in the
development of the business plan should includairsigon the cover letter as well.

* Mr. McElroy asked how many business plans had abmitted so far for approval and
many had be acted on.

o Mr. O’'Donnell responded that it was twenty-four 24d that all of them have been
reviewed within the thirty (30) day statutory timefhe and are in the process of
approval.

* The question was asked if there was anyone lockinige plans particularly from the clinical
background, such as Dr. Michael Lancaster or somabthat level.

o Mr. O’'Donnell responded that although Dr. Lancasias not a participant, there
were at least ten (10) qualified professionals Were a part of the team that did the
reviews.

* A Rules Committee member asked if the local busipésn was available to the pubic and or
providers.

o Mr. O'Donnell stated that each LME has generallplmized their local business
plan on its website.

10A NCAC 27G .0507 — Proposed Adoption of Area BodrEvaluation of an Area Director
Mark O’Donnell presented the proposed adoption @fa®Board Evaluation of an Area Director. General
Statute 122C-121(b) requires each Area Board tdwciran annual performance evaluation of the Area




Director based on criteria established by the $agrend the Area board. The Secretary has rulemak
authority for the subject matter of the proposddsu The proposed adoptions are presented for
information and comment and no action is required.

Dr. Richard Brunstetter, Rules Committee membeatestthat he lead his board through two annual
evaluations and at the end they held workgroupshvi@sulted in developing programmatic goals,
developing crisis response team, developing alukga, etc. Dr. Brunstetter recommended includiigy t
concept into the rule.

10A NCAC 27G .7100 — Proposed Adoption of Target Palation

Spencer Clark, DMH/DD/SAS, Assistant Chief, Comntyiolicy Management Section, presented the
proposed adoption of Target Population rules. gioposed rule is necessary to define individuale wh
are given service priority. The Target Populatiole is being created to apply to groups of people
considered most in need of services available derisig resources within the public system. The
Secretary has rulemaking authority for the suhbjeatter of the proposed rules. The proposed adwptio
are presented for information and comment and tiorass required.

Deby Dihoff, Ex-Officio Committee member, askedvif. Clark could comment on the outcome
regarding how much of the state dollars have bpentsand what proportion have been spent this year.
Phillip Hoffman, DMH/DD/SAS, Chief, Resource anddr&atory Management Section, responded that
while he did not have the percentage of fundsutitexpended funds at year end in community services
dollars was approximately $38 million. Mr. Hoffmalso stated that this is not solely reflectiveavfet
populations.

A Commission member asked about the status of aubstabuse dollars. Mr. Clark responded that they
specifically added a population in March of thisyéhat broadened eligibility so that any consumieo
has a substance abuse diagnosis is now eligibke temget population.

Mr. McElroy questioned the statutory authority fois particular rule. Mr. McElroy asked if Mr. Cla
could point the Rules Committee to the specifidieadn G.S. 112C-112.1 where the rule applied.
Denise Baker, NC DMH/DD/SAS, Division Affairs Tedmaders, stated that although she was uncertain
which specific section from G.S. 112C-112.1 appitethis rule, this particular rule actually canmat
because of the directive to look into State Pl@wmnmunication Bulletins, etc. that would requirkeno
be developed in order to be effective under Hou&77. Mr. McElroy stated that he had senttéele
to Mike Moseley, NC DMH/DD/SAS Director, requestititgat when staff bring a rule to the Rules
Committee (Secretary or Commission) that it is getwith particularity the statutory authorityrfo
making the rule; this letter was dated July 9, 200@ alleviate this problem in the future, the &l
Committee needs to know with particularity whatugtiary basis the Secretary is relying on to enact a
rule.

10A NCAC 28F .0214 — Proposed Adoption of LME Utiliations of State Hospitals

Laura White, DMH/DD/SAS, State Operated ServicéateSHospital Team Leader, presented the
proposed adoption of LME Utilizations of State Hitals. Adoption of the proposed rule establisimes i
Administrative Code the Hospital Utilization Plas fast identified in the State Mental Health Plarhe
proposed rule is hecessary to promote equitablesastainable utilization of the State operated
psychiatric hospitals. The Secretary has rulemadirority for the subject matter of the proposdds.
The proposed adoptions are presented for informatnel comment and no action is required.

Ms. White received the following comments and goest
* Mr. McCullouch stated that in the past the Commisslecided which programs would be
assigned to which hospitals and asked if the Smgretas going to change this.



0 Ms. White responded that they were currently usliregsame rule that the
Commission put in place years ago, but they arkimgoat changing it.

* A Commission member stated that the context optirase “LMEs shall comply with the
plan utilization of all bed days” implies that thase supposed to use up all their bed days and
suggested that it be changed to say “utilizatiobeaf days that count all the different units”.
The member also stated that it seemed the plaargdation should involve both the Division
of Mental Health and the LME with greater collalima between the organizations.

* Ms. Scheyett suggested that there be timeframes.

* Ellen Holliman, Rule Committee member, advised ttMEs must be held accountable, both
clinically and financially, for over-utilization dfed days.

e Mr. McElroy asked Mrs. White if she knew which sabton of the G.S. 112.C-112.1 that
the staff was relying on to say that this was teer&ary rule.

0 Mrs. White referred back to the previous conveosati

* Ms. Baker distributed sections 2.(b) and 4.(m) e$ston Law 2006-142An Act to Make
Changes with Respect to the Implementation of Meéfgalth Reformand stated that at any
time once the rule has been published anyone ca mblic comment challenging the
authority of the rule.

» Mr. McElroy clarified once again that he wants sbafthe future to come into the Rules
Committee with a rule (Secretary or Commission) laade the specific statutory back-up for
the authority.

10A NCAC 27A .0300 — Proposed Adoption of PaymentReporting and Settlement for LME

Systems Management

Phillip Hoffman, Chief, DMH/DD/SAS Resource and R&gory Management Section, presented the
proposed adoption of Payments, Reporting and &edtiefor LME. The proposed rules are necessary to
formally incorporate the process and proceduresth@se rules from current policy. By settling Lioca
Management Entity Systems Management (LME SM) paysnas set forth in these rules, the Division
will limit its payments to LMEs based on actual ergitures and their actual Medicaid earnings. The
Secretary has rulemaking authority for the subjeatter of the proposed rules. The proposed aduptio
are presented for information and comment and tiorais required.

Discussion on Thematic Areas Generated from Commigs Retreat

Criminal Justice

Martha Lamb, DMH/DD/SAS, Justice Innovations Te@nmovided an update on the development of the
Criminal Justice rules. Mrs. Lamb stated thatrtiles were reviewed by the External Advisory Team
and the next phase is that they need to go thr&udh Following this process, the rules will go
presented at the Rules Committee meeting in October

Qualified Professional/Associate Professional
Denise Baker, DMH/DD/SAS, Division Affairs Team ldsa, presented the update on Qualified
Professional/Associate Professional. Ms. Bakeedtthat the workgroup is looking at the rulesheeyt
currently exist and they have identified the follogvissues to be addressed:
1) concerns regarding competence of staff at all fevel
2) whether or not improved clinical practice knowledge understanding across disability areas are
needed;
3) qualified professional definition to provide addital clarification about the credentialing
necessary to fulfill those requirements;
4) basic training that would apply to all disabilitsogps;
5) clarification of what it means when the rules saygerience with the population served”;




6) clarification and updating of the definition of hamservices degrees;
7) the implementation of evidenced-based practicedfamdeed for that to be improved upon; and
8) the expectations concerning employment at the paiegsional level.

Ms. Baker further stated that the group met moninlg that there is active participation by all mensb

Public Comment:

Louise Fisher made a statement regarding Wake €auntt the over use of Dix Hospital. Ms. Fisher
stated that North Carolina’s Reform plan does npessede North Carolina’s commitment law for
hospitalization and that this statement was comdrny Representative Verla Insko.

Paula Cox Fishman thanked the Rules Committeénar tvork and commitment.

There being no further business, the meeting adjoumed at 3:30 pm
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